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OIA Forum - 23 November 2020

Evidence-based policy making

“What can we reason, 
but from what we 
know?”

Alexander Pope
‘An Essay on Man', 1733

Honoured, but not worshipped
“It is not enough in free states for a few to 
have fathomed this. It is the majority that will 
decide matters. Those who have advanced 
that far are too elevated above the common 
people: they are individuals who, once they 
have gained the confidence of the country 
through their zeal, are soon led astray from 
the right path by an insidious self-interest; 
they should therefore be honoured, but not 
worshipped, and be followed, but not blindly.
If that is to happen, the nation itself must be 
enlightened, but that requires reasoning. 
That is best developed when we put our 
thoughts down on paper. But there is little 
encouragement for that unless the printing 
press makes it public.”

Anders Chydenius
‘What May Be the Cause of 
So Many People Annually 
Emigrating from This 
Country? And by What 
Measures May It Best Be 
Prevented? Submitted in 
1763'

Insufficiently informed legislating
No evidence should be needed that a 
certain freedom of writing and printing is 
one of the strongest bulwarks of a free 
organisation of the state, as without it, 
the estates would not have sufficient 
information for the drafting of good laws, 
and those dispensing justice would not 
be monitored, nor would the subjects 
know the requirements of the law, the 
limits of the rights of government, and 
their own responsibilities. Education and 
good conduct would be crushed; 
coarseness in thought, speech, and 
manners would prevail, and dimness 
would darken the entire sky of our 
freedom in a few years.

Anders Chydenius

‘Memorial on the 
Freedom of Printing', 
1765

Universal Declaration of Human Rights

Article 19.

Everyone has 
the right to 
freedom of 
opinion and 
expression; this 
right includes freedom to hold opinions without 
interference and to seek, receive and impart 
information and ideas through any media and 
regardless of frontiers.

Made up of mysteries

“the people’s enemies 
take care to represent 
government as a thing 
made up of mysteries, 
which only themselves 
understood”

Thomas Paine
'Rights of Man', 1792
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Bernard:  But surely the citizens of a democracy have a 
right to know?

Sir Humphrey Appleby:   No.  They have a right to be 
ignorant. Knowledge only means complicity in guilt; 
ignorance has a certain dignity.

Yes Minister - Open Government Accountability - 1

“There is nothing necessarily 
open to criticism in 
incompatibility between policy 
and presentation of policy”

- Geoffrey Howe, Evidence to the Scott Enquiry

Accountability - 2

“Throughout the period that the Inquiry has to 
examine…there is to be found, in my opinion, a 
consistent undervaluing by Government of the 
public interest that full information should be made 
available to Parliament.  In circumstances where 
disclosure might be politically or administratively 
inconvenient, the balance struck by the 
Government comes down, time and time again, 
against full disclosure.”

The Scott Report, vol. 1, page 211

Why have an OIA?

“The case for more openness in government is 
compelling. It rests on the democratic principles of 
encouraging participation in public affairs and 
ensuring the accountability of those in office; it also 
derives from concern for the interests of individuals. 
A no less important consideration is that the 
Government requires public understanding and 
support to get its policies carried out. This can come 
only from an informed public.”

Danks Committee

New Zealand - Purposes
a) To increase progressively the availability of official 

information to the people of New Zealand in order-
(i) To enable their more effective participation in the 

making and administration of laws and policies; and
(ii) To promote the accountability of Ministers of the 

Crown and officials, and thereby to enhance respect 
for the law and to promote the good government of 
New Zealand

b) To provide for proper access by each person to official information 
relating to that person

c) To protect official information to the extent consistent with 
the public interest and the preservation of personal privacy.

Official Information Act, 1982, s.4

Purposes - Finland

Finland
1999 
Act

§ to promote openness and good practice in  
information management

§ to provide individuals and corporations with 
an opportunity to monitor the exercise of 
public authority and use of public resources

§ to freely form an opinion

§ to influence the exercise of public authority

§ to protect their rights and interests. 
S. 3
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Indonesia FOI Act - Objectives
Article 3

This law is aimed at the following:
a. To secure the right of the citizens to know the plan to make public 

policies, public policy programs, and the process to make public 
decisions, as well as the reason of making a public decision.

b. To encourage the participation of the society in the process of 
making a public policy;

c. To increase the active role of the people in making public policies
and to manage the Public Agencies properly;

d. To materialize good governance, ie. transparent, effective and 
efficient, accountable and responsible.

e. To know the rationale of a public policy that affects the life of the 
people;

f. To develop sciences and to sharpen the mind of the nation; and/or
g. To enhance the information management and service at Public 

Agency circles, so as to produce good quality information 
service.

Participative purpose
In reality the application of the Act since 1982 has focussed more upon the 
accountability of ministers and officials than it has upon the effective participation 
in the making and administration of laws and policies, maybe because gaining 
access to information in the name of promoting accountability has elicited 
information which is seen as being newsworthy and therefore interesting to the 
public.

In fact, what is of more long term significance and benefit to New Zealanders is the 
ability to participate in the making and administration of laws and policies by being 
empowered with the ability to gain access to official information and provide an 
informed basis for alternative advice to the decision makers within the 
governmental system, independently of the advice available through official 
channels.
…

The area of greatest opportunity for extending the openness of our system of 
government lies in increasing accessibility to advice about issues of significant 
public policy or programmes prior to decisions being made so that one of the 
purposes of the Official Information Act (participation by New Zealanders in the 
making of laws and policies) can be better achieved. 

Chief Ombudsman, Sir Brian Elwood, 2001

The power we get from knowledge

Knowledge will forever 
govern ignorance: and 
a people who mean to 
be their own governors, 
must arm themselves 
with the power which 
knowledge gives.

James Madison
to W.T. Barry, August 4, 1822

Anticipatory governance

Ø Citizens are an essential part of the ‘sensory 
system’ of democratic governance.

Ø Participatory modes of decision-making, 
especially those involving deliberative processes, 
enable policy learning and can extend 
participants’ time horizons.

Ø A sense of ownership of the decisions. 
Participation strengthens legitimacy.

Jonathan Boston, Safeguarding the Future: Governing 
in an Uncertain World, 2017. Pub. Bridget Williams Books. Pages 78-9.

5 years on… 5 years on…

7 Agencies should ensure their strategic
plans include increasing the agency’s
openness and accessibility of information
about its work and activities, and engagement 
with the public and media.
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5 years on…

18 Agencies should review their information
management and record keeping policies
to ensure they include guidance on
managing emails and text messages created 
and received for business purposes, regardless 
of whether they are held on an agency-owned or 
a personal device.

31 The Ministry of Justice, in collaboration with the 
SSC and Archives NZ, should develop a model 
information search policy for agencies to apply.

NZ Public Records Act 2005 
17 Requirement to create and maintain records

(1) Every public office and local authority must create and maintain full 
and accurate records of its affairs, in accordance with normal, 
prudent business practice, including the records of any matter that is 
contracted out to an independent contractor.

(2) Every public office must maintain in an accessible form, so as to be able to be used for 
subsequent reference, all public records that are in its control, until their disposal is 
authorised by or under this Act or required by or under another Act.

(3) Every local authority must maintain in an accessible form, so as to be able to be used for 
subsequent reference, all protected records that are in its control, until their disposal is 
authorised by or under this Act.

18 Authority required to dispose of public records and protected records

(1) No person may dispose of, or authorise the disposal of, public 
records or protected records except with the authority of the Chief 
Archivist, given in accordance with the provisions of this Act.

(2) Subsection (1) does not apply if the disposal of a public record or a protected record is 
required by or under another Act.

NZ Public Records Act 2005 
61 Offences

Every person commits an offence who wilfully or negligently—

(a) damages a public record; or

(b) disposes of or destroys a public record otherwise than in accordance with 
the provisions of this Act; or

(c) contravenes or fails to comply with any provision of this Act or any 
regulations made under it.

62 Penalties

(1) Every person who commits an offence against section 61 is liable,—

(a) in the case of an individual, to a fine not exceeding 
$5,000:

(b) in every other case, to a fine not exceeding $10,000.
(2) A person convicted of an offence against section 61 may, in addition to any penalty imposed for the offence, be prohibited by order of the 
court from having access to Archives New Zealand for any period that the court thinks fit.

UK FOI Act 2000 
77 Offence of altering etc. records with intent to prevent disclosure

Where 
(a) a request for information has been made to a public 
authority, and 

(b) under … this Act or … the Data Protection Act 1998, the 
applicant would have been entitled … to communication of any 
information in accordance with that section,

any person to whom this subsection applies is guilty of 
an offence if he alters, defaces, blocks, erases, destroys 
or conceals any record held by the public authority, with 
the intention of preventing the disclosure by that 
authority of all, or any part, of the information to the 
communication of which the applicant would have been 
entitled.

Emails…
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5 years on…

36 Agencies should strengthen their procedures 
for considering, documenting and explaining to 
requesters the public interest factors 
considered when making a decision whether or 
not to withhold information under section 9 of 
the OIA.

Section 19
19 Where a request made in accordance with section 12 is 

refused, the department or interdepartmental venture or 
Minister of the Crown or organisation, shall,—

(a) subject to section 10, give to the applicant—
(i) the reason for its refusal; and
(ii)   if the applicant so requests, the grounds in support of that 
reason, unless the giving of those grounds would itself 
prejudice the interests protected by section 6 or section 
7 or section 9 and (in the case of the interests protected by 
section 9) there is no countervailing public interest; and

(b) give to the applicant information concerning the applicant’s 
right, by way of complaint under section 28(3) to an 
Ombudsman, to seek an investigation and review of the 
refusal.

Explaining the refusal Explaining the public interest test

5 years on…

37 My Office, in consultation with the Ministry of 
Justice and the SSC, should develop a suite of 
performance measures for agencies to apply to 
their official information activities (including 
proactive disclosures).
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Quality Measures
Period Decision 

not 
ASARP

% 
change

Delay 
deemed 
refusals

% change Extensions % 
change

Undue delay 
in release

% 
change

July-Dec 
2016

4 n/a 107 n/a 20 n/a 5 n/a

Jan-June 
2017

9 +125 108 +0.93 39 +95 14 +180

July-Dec 
2017

9 0 114 +5.56 50 +28.21 11 -21.43

Total 
change 
July-Dec 
2016 to 
July-Dec 
2017

+5 +125% +7 +6.54% +30 +150% +6 +120%

Jan-June 
2020 6 130 33 8

Total 
change 
July-Dec 
2016 to 
Jan-June 
2020

+2 +50% +23 +21.5% +13 +65% +3 +60%

Types of timeliness complaints to the Ombudsman

Quality measures

Queensland 

 

Office of Information Commissioner - Report to the Queensland Legislative Assembly No. 4 of 2015-16 Page 44 

Quick Facts – Council of the City of Gold Coast 
Average number of times the RTI and IP Unit 
contacted the applicant  4.3 times per application 

Average time between contacts with the applicant 5.5 business days 

Average total duration of applications, from 
receipt of application to decision (including time 
required to make an application valid, time taken 
for third party consultations and extensions)60 

29.1 business days 

Percentage of contact with applicant made by 
email or phone for application processing 
activities (excluding application receipt 
acknowledgment notification and formal decision 
notification) 

65% of any contacts that were 
made for application processing 
were made by email or telephone 

The COCGC profile was compared with that of another agency61 that has set a benchmark 

for good practice in communicating with applicants.  The benchmark agency had contact 

with applicants on average 4.8 times per application, which was slightly more frequent 

than COCGC.   

Once a compliant application was received, the RTI & IP Unit’s communication with the 

applicant during the processing of applications was done primarily by email and telephone 

(65% of contacts).  The benchmark agency made more use of email and phone for 

application processing contacts (85%) than COCGC, but COCGC’s use of email and 

phone was comparable and only slightly lower than other agencies in general.  

Email and phone communication allow for two-way exchange of information, promote 

understanding of the application handling process, assist in the resolution of issues and 

promote clarity as to the information requested and the best way to respond to the 

information request.  The file review found that COCGC made good use of informal, 

two-way communication methods with applicants in application handling.  

                                                 
60  Time taken to make an application compliant is not taken into account as part of the statutory processing time of 

25 business days. 
61  As reported in an OIC report - Compliance Review – Department of Transport and Main Roads: Review of the 

Department of Transport and Main Roads’ compliance with the Right to Information Act 2009 (Qld) and the Information 
Privacy Act 2009 (Qld).  
Viewable at http://www.oic.qld.gov.au/__data/assets/pdf_file/0007/7657/Compliance-Review-Department-of-Transport-
and-Main-Roads.pdf. 

A performance 
indicator of good 
practice – not a 
legal requirement.

Potential goal 
displacement?

Diffusion of FOI Laws

Banisar, 2002
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Rio 1992 – Principle 10 – Aarhus Convention
“Environmental issues are best 
handled with participation of all 
concerned citizens, at the relevant 
level. At the national level, each 
individual shall have appropriate 
access to information concerning 
the environment that is held by 
public authorities, including 
information on hazardous materials 
and activities in their communities, 
and the opportunity to participate in 
decision-making processes. States 
shall facilitate and encourage public 
awareness and participation by 
making information widely available. 
Effective access to judicial and 
administrative proceedings, 
including redress and remedy, shall 
be provided.”

Principle 10 sets out three fundamental rights: access to 
information, access to public participation and access to 
justice, as key pillars of sound environmental 
governance.

Tromsø Convention

Spectrum of Proactive Disclosure

Affirmative - Structured but Flexible - Unstructured Spontaneous
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Expenses claims - Panama
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Australian DPMC file list
https://einnsyn.no
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Onora O’Neill
“Transparency mandates disclosure or dissemination, but does not 
require effective communication with any audience.”

“Disclosure and dissemination may leave ‘audiences’ unaware that 
there has been communication, unable to understand what was 
communicated, unable to see whether or how it was relevant to them, 
or (at worst) misinformed or disinformed.  The fact that some others -
often the expert - can grasp what is disclosed in order to achieve 
transparency… may help encourage trustworthiness, but is unlikely 
to be enough for placing and refusing trust intelligently.  For even 
where information and informants are trustworthy, transparency by 
itself may leave many with little reason to trust, because it does not 
even aim to put them in a position to judge matters for themselves, or 
to follow, check or challenge the information disclosed.”

Alignment - Congruence

• Records management and archives
• Copyright
• Re-use
• Civil Service Code of Practice / Code of Conduct
• Secrecy clauses in other legislation
• Data protection / privacy
• Policies on public participation / engagement

Information 
Management

Requests

Proactive
Disclosure

Third 
Parties

Ministers 
or 

Mayors

Charging

Training
Performance 
Monitoring 
& Learning

Community 
Engagement

Legal

Risk of fixing parts of a system

In general, those who make public policy 
and engage in public decision making do 
not understand that improvement in the 
performance of the parts of a system taken 
separately may not, and usually does not, 
improve the system as a whole. In fact, it 
may make system performance worse or 
even destroy it.

Transforming the Systems Movement, Russell L. Ackoff, 26 May 2004. Paper 
presented at the 3rd International Conference on Systems Thinking in Management, 
19 - 21 May 2004

A system of open government

A project to research the issues involved in designing a 
coherent and effective system for open government in 
Aotearoa New Zealand.

What do people inside and outside government think 
will make our governance systems more open?

Funded by the NZ Law Foundation

Website: opengovt.nz

Email: hello@opengovt.nz

Encrypted email: opengovsystem@protonmail.com
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Ministers’ & Officials’ perspectives Requester’s perspective

Regulator’s perspective Tips
Do:
Ø Document how you interpreted the scope of the request.
Ø Document the search terms you used, and the systems you 

searched, to find the information.
Ø Document your reasons for thinking that the test for a 

withholding ground have been met.

Ø Explicitly document your weighing of the public interest 
factors favouring release, against withholding.

Ø Provide all of the above to the requester in your response.
Don’t:
Ø Require requesters to provide proof of eligibility. 

Unnecessary, and makes it look like an agency is acting in 
bad faith.

Ø Provide info in image-only PDFs with a ‘Released under the 
OIA’ watermark. It’s inaccessible and contrary to the spirit of 
the law.


